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Environmental Enforcement Section
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P.O. Box 7611
Washington, DC 20044-7611

December 6, 2002 EPA Region 5 Records ctr.
William E. Coonan 258658
Assistant United States Attorney .
Nine Executive Drive
Suite 300

Fairview Heights, IL 62208

Re: United States v. NL [ndustries, Inc. et al., No. 91-CV-00578-ILF
(S.D. Hhnois) - proposed Consent Decree with NL Industries

Dear Liam:

Enclosed please find an original proposed Consent Decree that would resolve claims
against NL Industries, Inc. in the above-referenced case. As we discussed earlier today, the
Department of Justice and the Environmental Protection Agency plan to issue a press release
announcing lodging of the proposed settlement. Since a press release has not been drafted at this
point, | would appreciate it if you would defer lodging the proposed settlement so we can
coordinate with the Office of Public Affairs regarding the press release and the timing of lodging.

Please note that I have included two copies of Appendix A, a color map of the Site. The
larger version is identical to the one reviewed by NL Industries prior to signing the Consent
Decree. The smaller version is the same map, reduced to fit on a standard 8.5 x 11 inch page. 1
included the smaller version in case the Court will not accept a document with an oversized page.
8bviously, only one version of Appendix A should be included in the copy lodged with the

ourt.

Thank you for your assistance with this matter. If you have any questions, please contact

Sincerely,

Assistant Attorney General o
Environment and Natural Resources Division

o N Tgen M‘%

Steven J. Willey
Senior Attorney .
Environmental Enforcement Section

enc.
cc: Larry Johnson, ORC-EPA Region 5



IN THE UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF ILLINOIS

UNITED STATES OF AMERICA,
Plaintiff,

V.

NL INDUSTRIES, INC., et al.,

Defendants,

and

CITY OF GRANITE CITY, et al.

Intervenor-Defendants.

CONSENT DECREE

e A N M et N e e M e e e e e e e e

Civil No.

91-00578~JLF



z. BACKCERCUND
A. Plaintiff, the Unit=d States of America, on behalf of the
Administrator of the United States Environmental Protection
Agency ("EPA"), filed the Complaint in this action on July 31,
1991, against eleven (11) defendants, including NL Industries,
Inc. ("Settling Defendant"), pursuant to Sections 106 and 107 of
the Comprehensive Environmental Response, Compensation, and
Liability Act, as amended ("CERCLA"), 42 U.S.C. §§ 9606 and 9607.
B. The Complaint filed by the United States in this action
seeks: (1) injunctive relief to compel defendants to undertake
remedial action at the NL Industries Superfund Site in Granite
City, Madison, and Venice, Illinois (the "Site," as defined in
Section IV, below) in accordance with an Admiristrative Order
issued by EPA pursuant to Section 106 of CERCLA, 42 U.S.C.
§ 9606; (2) recovery of costs which the United States has
incurred in responding to releases and threatened releases of
hazardous substances at the Site; (3) a declaration that
defendants will be liable for additional costs that may be
incurred by the United States in responding to releases or
threatened releases of hazardous substances at the Site; and,
(4) civil penalties and punitive damages for defendants' failure
to comply with the Administrative Order.
C. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the National Priorities List, set forth at 40

C.F.R. Part 300, Appendix B, by publication in the Federal

Register on June 10, 1986, 51 Fed. Reg. 21054.



D. In response to a release oOor a substantial thresat of a
release of hazardous substance at or from the Sites, in May 198%
the Settling Defendant commenced a Remedial Investigation and
Feasibility Study ("RI/FS”) for the Site pursuant to 40 C.F.R.

§ 300.430.

E. The Settling Defendant issued a Feasibility Study ("FS")
Report in August 1989. On January 10, 1990, EPA issued an FS
addendum. The FS was completed on March 30, 1990.

F. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 8617, EPA
published notice of the completion of the FS and of the proposed
plan for remedial action, in a major local newspaper of general
circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for remedial
action. A copy of the transcript of the public meeting is
available to the public as part of the administrative record upon

which the Regional Administrator based the selection of the

remedial action.

G. The decision by EPA on the remedial action to be implemented
at the Site is embodied in a Record of Decision ("ROD"), executed
on March 30, 1990, on which the State has given its concurrence.
The ROD includes a responsiveness summary to the public comments.
Notice of the final plan was published in accordance with Section
117 (b) of CERCLA.

H. On June 25, 1990, EPA initiated a 60 day period of
negotiations regarding implementation of the remedy in the ROD by

sending special notice letters, pursuant to Section 122(e) of



CERCLA, 42 U.S.C. § 98Z27¢,, £ ths Sstiiinyg lLefendant as wzll -

)

nearly 300 other potenrially responsible parties ("PRPs"}. In
accordance with the National Contingency Plan ("NCP") and Section
121 (£) (1) (F) of CERCLA, 42 U.S.C. § 9621(f) (1) (F), EPA notified
the State of Illinois (the "State") of negotiations with PRPs
regarding the implementation of the remedy and provided the State
with an opportunity to participate in such negotiations. At the
conclusion of the 60 day negotiation period, EPA had not reached
agreement with the PRPs regarding implementation of the remedy.
I. In accordance with Section 122(j) (1) of CERCLA, 42 U.S.C.

§ 9622(j) (1), EPA notified the Department of Interior, as Federal
natural resource trustee, on June 25, 1990 of negotiations with
potentially responsible parties regarding the release of
hazardous substances that may have resulted in injury to the
natural resources under Federal trusteeship, and encouraged the
participation of such trustee in the negotiations.

J. On November 27, 1990, EPA issued a unilateral administrative
order, pursuant to Section 106 of CERCLA, 42 U.S.C. § 9606, to
various parties, including the Settling Defendant.

K. On October 14, 1994, EPA reopened the Administrative Record,
providing a new opportunity for public comment on lead cleanup
levels for residential soils at the Site. After evaluating all
public comments and preparing an extensive response, EPA issued
on September 29, 1995, a decisional document/explanation of
significant differences ("DD/ESD") supplementing the original

ROD. The DD/ESD set forth EPA's responses to public comments.



In the DD/ESD, EPA reafflirmed its decisicn to ragulire elcavati.n
of residential soils containing at least 500 ppm lead. In
addition, EPA modified the remedy by adding a requirement that
the contaminated ground water at the former NL facility be
contained because additional testing had found contamination not
identified in the RI/FS.

L. EPA has reached a tentative settlement, subject to public
comment, with a group of six generator defendants ("Settling
Generator Defendants"), under which the Settling Generator
Defendants have agreed to complete implementation of the remedy,
reimburse a portion of the response costs previously incurred by
the United States in connection with the Site, make payment of
oversight costs incurred in connection with the remedy selected
in the ROD and DD/ESD for the Site, and resolve claims for
alleged violations of the UAO by paying a civil penalty of
$400,000 and completing a supplemental environmental project
consisting of a $2,000,000 lead paint abatement program in
Madison County {("Generator Consent Decree").

M. On September 19, 2000, EPA issued an ESD changing provisions
of the ground water remedy described in the DD/ESD. Based on
information concerning the limited extent of ground water
contamination at the Site and the lack of private drinking water
wells in the vicinity of the Site, the September 19, 2000 ESD
eliminated the requirement for installation of a groundwater
containment system at this time; instead, the ESD provided for

continued monitoring of ground water at the Site and for



development and implementaticn ¢ a contingency pian, 1

tn

lead
concentrations exceed applicable standards at perimeter wells &t
the Site.

N. This Consent Decree is made and entered into by and between
Plaintiff, the United States of America, and Settling Defendant.
The purpose of this Consent Decree is: (1) to provide for
Settling Defendant's payment of its fair share of response costs
incurred or to be incurred by any person, entity, governmental
unit, or party, including the Settling Generator Defendants, in
responding to the release and threatened release of hazardous
substances at the Site; (2} to provide for payment of a civil
penalty by Settling Defendant for failure to comply with EPA's
Administrative Order, dated November 27, 1990; (3) to resolve
claims against the Settling Defendant, as set forth herein; and
(4) to provide Settling Defendant protection against contribution
claims by third parties relating to the Site, as set forth
herein.

0. The Settling Defendant filed an answer and affirmative
defenses to the Complaint denying any and all liability. The
Settling Defendant does not admit any liability to the Plaintiff
arising out of the transactions or occurrences alleged in the
Complaint, nor does it acknowledge that the release or threatened
release of hazardous substance(s) at or from the Site constitutes
an imminent or substantial endangerment tc the public health or
welfare or the environment. The participation of the Settling

Defendant in this Consent Decree should not be considered an



admission of liability fcr any purpose, and the fact of such
participation by the Settling Defendant shall not be admissible
against such Settling Defendant at any judicial or administrative
proceeding, except in an action or proceeding brought by the
United States to enforce the terms of this Consent Decree.
P. The Parties recognize, and the Court by entering this
Consent D=cree finds, that this Consent Decree has been
negotiated by the Parties in good faith, that settlement of this
matter will avoid prolonged and complicated litigation between
the Parties, and that this Consent Decree is failr, reasonable,
and in the public interest.

NOW, THEREFORE, it 1is hereby Ordered, Adjudged, and Decreed:

I1. JURISDICTION

1. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S.C. §§ 1331 and 1345 and 42 U.S.C.
§§ 9606, 9607 and 9613 (b). This Court also has personal
jurisdiction over the Settling Defendant. Solely for the purposes
of this Consent Decree and the underlying complaint, Settling
Defendant waives all objections and defenses that it may have to
jurisdiction of the Court or to venue in this District. Settling
Defendant shall not challenge the terms of this Consent Decree or
this Court's jurisdiction to enter and enforce this Consent

Decree.

II1. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the

United States, and upon Settling Defendant and its successors and



assigns. Any change in ownersnip or corporacte status of Settling
Defendant, including but not limited to, any transfer of assets
or real or personal property, shall in no way alter Settling
Defendant's responsibilities under this Consent Decree.

IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used
in this Consent Decree which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meaning
assigned to them in CERCLA or in such regulations. Whenever
terms listed below are used in this Consent Decree or 1in any
appendix attached hereto, and incorporated hereunder, the

following definitions shall apply:

a. "Administrative Order" means the Administrative
Order EPA issued to Settling Defendant and other entities not a
party to this settlement on November 27, 1990, pursuant to
Section 106 of CERCLA, 42 U.S.C. § 9606.

b. "CERCLA" shall mean the Comprehensive Environmental

Response, Compensation, and Liability Act of 1980, as amended, 42

U.S.C. § 9601 t seq.

¢. "Certification of Completion" shall mean EPA's
certification pursuant to Section 122(f) (3) of CERCLA, 42 U.S.C.
§ 9622 (f) (3), that remedial action has been completed at the Site
in accordance with the requirements of the NCP, the ROD and
DD/ESD, and the Generator Consent Decree requiring the

performance of remedial action at the Site.



d. "Consent Decree" or "Decree" shall mean this
Consent Decree and any appendix attached hereto. In the event of
conflict between this Decree and any appendix, this Decree shall
control.

e. "Day" shall mean a calendar day. In computing any
period of time under this Consent Decree, where the last day
would fall on a Saturday, Sunday, or Federal Holiday, the period
shall run until the close of business of the next working day.

f. "Decision Document/Explanation of Significant
Differences" or "DD/ESD" shall mean the document supplementing
the record of decision signed by the Administrator on
September 29, 1995.

g. "DOJ" shall mean the United States Department of
Justice and any successor departments, agencies or
instrumentalities of the United States.

h. "EPA" shall mean the United States Environmental
Protection Agency and any successor departments, agencies or
instrumentalities of the United States.

i. "EPA Hazardous Substance Superfund” shall mean the
Hazardous Substance Superfund established by the Internal Revenue

Code, 26 U.S.C. § 9507.

j. "Future Response Costs" shall mean all costs,
including but not limited to direct and indirect costs, for
response actions relating to the Site incurred by EPA (including
all such costs incurred pursuant to interagency agreements

between EPA and other federal agencies), the Agency for Toxic



Substances and Disease Registry {("ATSDR"), and D0J on behalf ot
EPA and ATSDR that EPA and DOJ on behalf of EPA will incur for
response actions relating to the Site after October 7, 1999, and
includes any such costs incurred after entry of the Consent
Decree.

k. "Generator Consent Decree" shall mean the Consent
Decree to resolve claims of the United States against the
Settling Generator Defendants, and any appendix attached thereto.

1. "Interest" shall mean interest at the current rate
specified for interest on investments of the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, compounded annually on
October 1 of each year, in accordance with 42 U.S.C. § 9607 (a).

m. "National Contingency Plan" or "NCP" shall mean the
National 0il and Hazardous Substance Pollution Contingency Plan
promulgated pursuant to Section 105 of CERCLA 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, including but not limited to any
amendments thereto.

n. "Paragraph" shall mean a portion of this Consent
Decree identified by an arabic numeral or an upper or lower case
letter.

o. "Parties" shall mean the United States and the
Settling Defendant.

p. "Past Response Costs" shall mean all costs,
including, but not limited to, direct and .indirect costs, for
response actions relating to the Site incurred by EPA (including

all such costs incurred pursuant to interagency agreements



between EPA and other federal agencies), the Agency for Toxic
Substances and Disease Registry ("ATSDR"), and DOJ on behalf of
EPA and ATSDR through the date of entry of this decree, plus
accrued Interest on all such costs through October 7, 1999.

g. "Plaintiff" shall mean the United States.

r. "Record of Decision" or "ROD" shall mean the Record
of Decision signed by the Regional Administrator for Region V of
EPA on March 30, 1990, for the Site.

s. "Remedial Action" shall mean the response actions
at the Site set forth in the March 30, 1990, Record of Decision
and the September 29, 1995, DD/ESD.

t. "Section" shall mean a portion of this Consent
Decree identified by a roman numeral.

u. "Settling Defendant" shall mean NL Industries, Inc.

v. "Settling Generator Defendants”" shall mean Johnson
Controls, Inc., Lucent Technologies, Inc., Exide Corporation,
Allied Signal, Inc., GNB Technologies, Inc., and General Battery

Corporation.

w. "Site" shall mean the NL Industries/Taracorp
Superfund Site located in Granite City, Madison, and Venice,
Illinois, as depicted in Appendix A of this Consent Decree, and
additional residential areas where lead has come to be located in
concentrations greater than 500 parts per million as a result of
smélting operations conducted at the former lead smelter located
at 16" Street and Cleveland Boulevard, Granite City, Illinois,

as identified in the remedial design. The Site includes the
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property, not including any buildings, currently owned or
operated by Taracorp and Metalico, Inc. located at 16 Street
and Cleveland Boulevard, Granite City, Illinoils; properties, not
including buildings, adjacent to the Metallico property,
currently owned or operated by the First Granite City National
Bank Trust No. 454 (now known as the Magna Trust Company), Rich
0il Company, and BV&G Transport Company (formerly Tri-City
Trucking); approximately 100 square blocks of residential
property as depicted in Appendix A; and certain fill locations in
Granite City, Madison, and Venice, Illinois and adjacent areas,
as depicted in Appendix A.

X. "State" shall mean the State of Illinois.

y. "United States" shall mean the United States of
America, including it departments, agencies and

instrumentalities.

V. REIMBURSEMENT

4. a. Within 31 days of the date this Consent Decree 1is
entered by the Court, Settling Defendant shall pay to the EPA
Hazardous Substance Superfund the sum of $29,780,000 in the
manner specified in paragraph 4.d, below; provided, however, that
if any timely appeal of the Court's order entering this Consent
Decree is filed, then, within 40 days after entry of the Consent
Decree, Settling Defendant shall pay the sum of $29,780,000 into
an interest-bearing escrow account, pending resolution of such
appeal(s). Upon a final decision affirming the order entering

this Consent Decree, the proceeds of the escrow account,
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including accrued Interest, shall be paid to the Hazardcus
Substance Superfund, in the manner specified in paragraph 4.d,
below; provided, however, that if the escrow account interest
rate exceeds the rate specified for interest on investments of
the Hazardous Substance Superfund established by 26 U.S.C.
§ 9507, then the amount of any such excess interest (i.e.,
accrued interest in excess of the amount of Interest that accrued
at the rate specified for interest on investments of the
Hazardous Substance Superfund) shall be paid to Settling
Defendant. Upon a final decision reversing the order entering
this Consent Decree, all proceeds of the escrow account shall be
paid to Settling Defendant. If Settling Defendant does not pay
the full amount specified in this Paragraph 4.a to the Hazardous
Substance Superfund or the interest-bearing escrow account, as
applicable, when due, Settling Defendant shall also pay Interest
on the unpaid balance. For purposes of this paragraph a decision
shall be considered "final" only after exhaustion of all
opportunities for appellate review or expiration of the time for
filing further appeals. Interest shall accrue on the unpaid
balance beginning on the thirty-first day after entry of this
Consent Decree and continuing until the entire principal amount
has been paid.

b. In addition to the above payments, Settling
Defendant shall also pay to the EPA Hazardous Substance Superfund
50% of those unresolved costs ($1,420,000) currently subject to

an audit (hereinafter "Costs Subject to Audit") that are deemed
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proper and correct by the audit and approved by EPA upon EFPA
report of the audit results and a bill requiring payment. The
amount of Costs Subject to Audit payable by Settling Defendant
shall in no event be more than 50% of $1,420,000. Settling
Defendant shall make payment in the manner specified in Paragraph
4.d, below, within 60 days of Settling Defendant's receipt of the
bill requiring payment. In the event that the payment required
by this Paragraph 4.b. is not made within 60 days of receipt of a
bill requiring payment, Settling Defendant shall pay Interest on
the unpaid balance. Interest on the Costs Subject to Audit shall
begin to accrue on the date of the bill, and shall continue to
accrue until payment in full of all amounts due pursuant to this
Paragraph 4.b.

c. Payment of Interest made under this Paragraph shall
be in addition to such other remedies or sanctions availlable to
Plaintiff by wvirtue of Settling Defendant's failure to make
timely payments under this Section.

d. All payments to the Hazardous Substances Superfund
required pursuant to Paragraph 4.a. and 4.b. shall be made by
FedWire Electronic Funds Transfer ("EFT" or wire transfer) to the
DOJ account in accordance with current electronic funds transfer
procedures, referencing USAO File Number 1991VvV00303, the EPA
Region and Site/Spill ID Number 05W8, and DOJ Case Number 90-11-
3-608/3. Payments required by Paragraph 4.a. and 4.b. shall be
made in accordance with instructions provided to Settling

Defendant by the Financial Litigation Unit of the United States

- 13 -



Attorney's QOffice for the Southern District of Illinois following
lodging of the Consent Decree. Any payments received by the
Department of Justice after 4:00 P.M. (Eastern Time) will be
credited on the next business day. Settling Defendant shall send
notice that such payment has been made to the United States as
specified in Section XIII {(Notices and Submissions) and to:

Financial Management Officer,

U.S. Environmental Protection Agency - Region 5

Mail Code MF-~10J

77 West Jackson Boulevard

Chicago, IL 60604.

VI. CIVIL PENALTY

5. Within 31 days of the date this Consent Decree is
entered by the Court, or, if appeal(s) have been taken of the
Court's order entering this Consent Decree, within 30 days of the
resolution of such appeal(s), Settling Defendant shall pay to the
EPA Hazardous Substance Superfund a civil penalty of $1,000,000
for failure to comply with the Administrative Order, in
accordance with instructions to be provided by the Financial
Litigation Unit of the United States Attorney's Office for the
Southern District of Illinois. Settling Defendant shall send
notice that such payment has been made to the United States as
specified in Section XIII (Notices and Submissions).

VII. STIPULATED PENALTY

6. Interest on Late Penalty Payments. In the event that

any payment (s) required by Section VI (Civil Penalty), or Section

VII, Paragraph 7 (Stipulated Penalty), are not received when due,



Interest shall continue to accrue on tie unpaid balance through
the date of payment.
7. Stipulated Penalty.

a. If any amounts due to EPA under this Consent Decree
are not paid by the required date, Settling Defendant shall pay
to EPA a stipulated penalty, in addition to the Interest required
by Paragraphs 4 and 6, of $5,000 per violation per day that such
payment is late for the first 14 days of such noncompliance, and
$15,000 per violation per day that such payment is late
thereafter.

b. Stipulated penalties are due and payable within 30
days of the date of the demand for payment of the penalties by
EPA. All payments to EPA under this Paragraph shall be made by
certified or cashier's check made payable to "EPA Hazardous
Substance Superfund" and shall be sent to:

U.S. Environmental Protection Agency - Region 5

Program Accounting and Analysis Branch

P.O. Box 70753

Chicago, IL 60673
All payments shall indicate that the payment is for stipulated
penalties and shall reference the name and address of the party
making payment, the EPA Region and Site Spill ID Number OS5W8,
USAO File Number 1991V00303, and DOJ Case Number 90-11-3-608/3.
Copies of check(s) paid pursuant to this Paragraph, and any
accompanying transmittal letter(s), shall be sent to EPA and DOJ
as provided in Section XIII (Notices and Submissions) and to:

Financial Management Officer,

U.S. Environmental Protection Agency - Region 5

Mail Code MF-10J
77 West Jackson Boulevard
Chicago, IL 60604.



~_

c. Penalties shall accrue as provided in this
Paragraph regardless of whether EPA has notified Settling
Defendant of the violation or made a demand for payment, but need
only be paid upon demand. All penalties shall begin to accrue on
the day after complete performance is due or the day a violation
occurs, and shall continue to accrue through the final day of
correction of the noncompliance or completion of the activity.
Nothing herein shall prevent the simultaneous accrual of separate
penalties for separate violations of this Consent Decree.

8. If the United States brings an action to enforce this
Consent Decree, Settling Defendant shall reimburse the United
States for all costs of such action, including but not limited to
costs of attorney time.

9. Payments made under Paragraphs 7 and 8 shall be_in
addition to any other remedies or sanctions available to
Plaintiff by virtue of Settling Defendant's failure to comply
with the requirements of this Consent Decree.

VIII. COVENANT NOT TO SUE_ BY PLAINTIFF

10. In consideration of the actions that will be performed
and the payments that will be made by the Settling Defendant
under the terms of the Consent Decree, and except as specifically
provided in Paragraphs 11, 12, and 14, the United States
covenants not to sue or to take administrative action against
Settling Defendant pursuant to Sections 106 and 107(a) of CERCLA
and Section 7003 of RCRA relating to the Site. Except with

respect to future liability, these covenants not to sue shall
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take effect upon cthe receipt by EPA of the payments required by
Section V. With respect to future liability, these covenants not
to sue shall take effect upon Certification of Completion of the
Remedial Action by EPA. These covenants not to sue are
conditioned upon the complete and satisfactory performance by
Settling Defendant of its obligations under this Consent Decree.
These covenants nct to sue extend only to the Settling Defendant
and do not extend to any other person.

11. United States' Pre-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this action
or in a new action, or to issue an administrative order seeking
to compel Settling Defendant (1) to perform further response
actions relating to the Site or (2) to reimburse the United
States for additional costs of response if, prior to
Certification of Completion of the Remedial Action:
(1) conditions at the Site, previously unknown to EPA,
are discovered, or
(ii) information, previously unknown to EPA, 1is
received, in whole or in part,
and these previously unknown conditions or information together
with any other relevant information indicates that the Remedial
Action is not protective of human health or the environment.

12. United States' Post-certification reservations.

Notwithstanding any other provision of this Consent Decree, the
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United States reserves, and this Consent Decree 1s without
prejudice to, the right to institute proceedings in this action
Oor in a new action, or to issue an administrative order seeking
to compel Settling Defendant (1) to perform further response
actions relating to the Site or (2) to reimburse the United
States for additional costs of response if, subsequent to
certification of completion of the Remedial Action:
(i} conditions at the Site, previously unknown to EPA,
are discovered, or
{(ii) information, previously unknown to EPA, is
received, in whole or in part,
and these previously unknown conditions or this information
together with other relevant information indicate that the
Remedial Action is not protective of human health or the
environment .

13. For purposes of Paragraph 11, the information and the
conditions known to EPA shall include only that information and
those conditions known to EPA as of the date the DD/ESD was
signed and which are set forth in the ROD, the DD/ESD for the
Site or the administrative record supporting the ROD and DD/ESD.
For purposes of Paragraph 12, the information and the conditions
known to EPA shall include only that information and those
conditions known to EPA as of the date of Certification of
Completion of the Remedial Action and set forth in the ROD, the
DD/ESD, the administrative record supporting the ROD, the post-

ROD administrative record, or in any information received by EPA
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pursuant teo the requlrements of the CGeneratcr Consent Dacree
prior to Certification of Completion of the Remedial Action.

14. General reservations of rights. The covenants not to

sue set forth above do not pertain to any matters other than
those expressly specified in Paragraph 10. The United States
reserves, and this Consent Decree is without prejudice to, all
rights against Settling Defendant with respect to all other
matters, including but not limited to, the following:

(1) c¢laims based on a failure by Settling Defendant to
meet a requirement of this Consent Decree;

(2) liability arising from the past, present, or
future disposal, release, or threat of release of Waste
Materials outside of the Site;

(3) liability for damages for injury to, destruction
of, or loss of natural resources;

(4) liability for response costs other than Past
Response Costs or Future Response Costs as defined herein;

(5) criminal liability; and

(6) liability, if any, for violations of federal or
state law which occur during or after implementation of the

Remedial Action.

IX. COVENANTS BY SETTLING DEFENDANT

15. Settling Defendant hereby covenants not to sue and
agrees not to assert any claims or causes of action against the
United States with respect to the Site or this Consent Decree,

including, but not limited to, any direct or indirect claim for
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reimbursement from the Hazardous Substance Superfund (e<tablisl.ed
pursuant to the Internal Revenué Code, 26 U.S.C. § 9507), under
CERCLA §§ 106(b) (2), 107, 111, 112, or 113, or any other
provision of law, any claim against the United States, including
any department, agency, or instrumentality of the United States
pursuant to CERCLA Sections 107 and 113 related to the Past
Response Costs or Future Response Costs, or any claims arising
out of response activities at the Site. Nothing in this Consent
Decree shall be deemed to constitute preauthorization of a claim
within the meaning of Section 111 of CERCLA, 42 U.S.C. § %611, or

40 C.F.R. § 300.700(d).

X. EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

16. Nothing in this Consent Decree shall be construed to
create any rights in, or grant any cause of action to, any person
not a Party to this Consent Decree. Each of the Parties
expressly reserves any and all rights (including, but not limited
to, any right to contribution), defenses, claims, demands, and
causes of action which each Party may have with respect to any
matter, transaction, or occurrence relating in any way to the
Site against any person not a Party hereto.

17. The Parties agree, and by entering this Consent Decree
this Court finds, that Settling Defendant is entitled, as of the
effective date of this Consent Decree, to protection from
contribution actions or claims as provided by Section 113(f) (2)
of CERCLA, 42 U.S.C. § 9613(f) (2), for "matters addressed" in

this Consent Decree. The "matters addressed" in this Consent
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Decree are response costs incurred by any person, entity,
governmental unit, or party, including the Settling Generator
Defendants, relating to the Site, as well as response actions
taken or to be taken, and response costs to be incurred, by any
person, entity, governmental unit, or party, including Settling
Generator Defendants, in connection with implementation of the
Remedial Action.

18. Settling Defendant agrees that, with respect to any
suit or claim for contribution brought by it for matters related
to this Consent Decree, it will notify EPA and DOJ in writing no
later than 60 days prior to the initiation of such suit or claim.
Settling Defendant also agrees that, with respect to any suit or
claim for contribution brought against it for matters related to
this Consent Decree, it will notify EPA and DOJ in writing within
10 days of service of the complaint or claim upon it. 1In
addition, Settling Defendant shall notify EPA and DOJ within 10
days of service or receipt of any Motion for Summary Judgment,
and within 10 days of receipt of any order from a court setting a
case for trial, for matters related to this Consent Decree.

19. In any subsequent administrative or judicial proceeding
initiated by the United States for injunctive relief, recovery of
response costs, or other relief relating to the Site, Settling
Defendant shall not assert, and may not maintain, any defense or

claim based upon the principles of waiver, res judicata,

collateral estoppel, issue preclusion, claim-splitting, or other

defenses based upon any contention that the claims raised by the
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United States in the subsequent proceeding were or should have
been brought in the instant case; provided, however, that nothing
in this Paragraph affects the enforceability of the Covenant Not
to Sue by Plaintiff set forth in Section VIII.

XI. ACCESS TO INFORMATION

20. Settling Defendant shall provide to EPA, upon request,
and after reasonable notice, copies of all non-privileged
documents and information within its possession or control or
that of its contractors or agents relating to activities at the
Site, including, but not limited to, sampling, analysis, chain of
custody records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or
information related to the Site.

21. Confidential Business Information and Privileged
Documents.

a. Settling Defendant may assert business
confidentiality claims covering part or all of the documents or
information submitted to Plaintiff under this Consent Decree to
the extent permitted by and in accordance with Section 104 (e) (7)
of CERCLA, 42 U.S.C. § 9604 (e)(7), and 40 C.F.R. 2.203(b).
Documents or information determined to be confidential by EPA
will be accorded the protection specified in 40 C.F.R. Part 2,
Subpart B. If no claim of confidentiality accompanies documents
or information when they are submitted to EPA, or if EPA has
notified Settling Defendant that the documents or information are

not confidential under the standards of Section 104 (e) (7) of



CERCLA, the public may be given access to such documents or
information without further notice to Settling Defendant.

b. Settling Defendant may assert that certain
documents, records or other information are privileged under the
attorney-client privilege or any other privilege recognized by
federal law. If Settling Defendant asserts such a privilege in
lieu of providing documents, it shall provide Plaintiff with the
following: 1) the title of the document, record, or information;
2) the date of the document, record, or information; 3) the name
and title of the author of the document, record, or information;
4) the name and title of each addressee and recipient; 5) a
description of the subject of the document, record, or
information; and 6) the privilege asserted. However, no
documents, reports or other information created or generated
pursuant to the requirements of this consent decree with the
United States shall be withheld on the grounds that they are
privileged. 1If a claim of privilege applies only to a portion of
a document, the document shall be provided to Plaintiff in
redacted form to mask the privileged information only. Settling
Defendant shall retain all records and documents that it claims
to be privileged until the United States has had a reasonable
opportunity to dispute the privilege claim and any such dispute
has been resolved in the Settling Defendant's favor.

22. No claim of confidentiality shall be made with respect
to any data, including but not limited to, all sampling,

analytical, monitoring, hydrogeologic, scientific, chemical, or
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engineering data, or any other documents or information

evidencing conditions at or around the Site.

XII. RETENTION OF RECORDS

23. Until 7 years after the entry of this Consent Decree,
Settling Defendant shall preserve and retain all records and
documents now in its possession or control, or which come into
its possession or control, that relate in any manner to response
actions taken at the Site or the liability of any person for
response actions conducted and to be conducted at the Site,
regardless of any corporate retention policy to the contrary.

24. After the conclusion of the document retention period
in the preceding paragraph, Settling Defendant shall notify EPA
and DOJ at least 90 days prior to the destruction of any such
records or documents, and, upon request by EPA or DOJ, Settling
Defendant shall deliver any such records or documents to EPA.
Settling Defendant may assert that certain documents, records, or
other information are privileged under the attorney-client
privilege or any other privilege recognized by federal law. If
Settling Defendant asserts such a privilege, it shall provide
Plaintiff with the following: 1) the title of the document,
record, or information; 2) the date of the document, record, or
information; 3) the name and title of the author of the document,
record, or information; 4) the name and title of each addressee
and recipient; 5) a description of the subject of the document,
record, or information; and 6) the privilege asserted. However,

no documents, reports, or other information created or generated
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pursuant to the requirements of this or any cther consent decree
with the United States shall be withheld on the grounds that they
are privileged. 1If a claim of privilege applies only to a
portion of a document, the document shall be provided to
Plaintiff in redacted form to mask the privileged information
only. Settling Defendant shall retain all records and documents
that it claims to be privileged until the United States has had a
reasonable opportunity to dispute the privilege claim and any
such dispute has been resolved in the Settling Defendant's favor.
Any dispute concerning a claim of privilege shall be resolved
pursuant to the Federal Rules of Civil Procedure and applicable

law governing the privilege asserted.

XIII. NOTICES AND SUBMISSIONS

25. Whenever, under the terms of this Consent Decree,
notice is required to be given or a document is required to be
sent by one party to another, it shall be directed to the
individuals at the addresses specified below, unless those
individuals or their successors give notice of a change to the
other Parties in writing. Written notice as specified herein
shall constitute complete satisfaction of any written notice
requirement of the Consent Decree with respect to the United
States, EPA, DOJ, and Settling Defendant, respectively.

As to the United States:

As to DOJ:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice (DJ # 90-11-3-608/3)
P.O. Box 7611

Washington, D.C. 20044-7611



As to EPA:

Larry L. Johnson

Associate Regional Counsel

United States Environmental Protection Agency
Region V

77 West Jackson Blvd.

Chicago, IL 60604

Brad Bradley

EPA Project Coordinator

United States Environmental Protectinn Agency
Region V

77 West Jackson Blvd.

Chicago, IL 60604

As to Settling Defendant:

David Garten

NL Industries, Inc.

Vice President and General Counsel
16825 North Chase Drive

Houston, TX 77210

Marcus Martin

Highland Environmental Management
1630 30'" Street, Suite 600
Boulder, CO 80301

XIV. RETENTION OF JURISDICTION

26. This Court shall retain jurisdiction over this matter

for the purpose of interpreting and enforcing the terms of this

Consent Decree.

XV. INTEGRATION/APPENDIX

27. This Consent Decree and its appendix constitute the
final, complete and exclusive agreement and understanding among
the Parties with respect to the settlement embodied in this
Consent Decree. The Parties acknowledge that there are no
representations, agreements or understandings relating to the

settlement other than those expressly contained in this Consent



Decree. The following appendix is attached to and incorporated
into this Consent Decree: "Appendix A" is the map of the Site.

XVI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

28. This Consent Decree shall be lodged with the Court for
a period of not less than 30 days for public notice and comment.
The United States reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose
facts or considerations which indicate that this Consent Decree
is inappropriate, improper, or inadequate. Settling Defendant
consents to the entry of this Consent Decree without further
notice.

29. 1If for any reason this Court should decline to approve
this Consent Decree in the form presented, this agreement 1is
voidable at the sole discretion of any party and the terms of the
agreement may not be used as evidence in any litigation between
the Parties.

XVII. EFFECTIVE DATE

30. The effective date of this Consent Decree shall be the

date upon which it is entered by the Court.

XVIII. SIGNATORIES/SERVICE

31. Each undersigned representative of the Settling
Defendant to this Consent Decree and the Assistant Attorney
General for the Environment and Natural Resources Division of the
United States Department of Justice certifies that he or she is
authorized to enter into the terms and conditions of this Consent
Decree and to execute and bind legally such Party to this

document .



32. Settling Defendant hereby agrees not to oppose entry of
this Consent Decree by this Court or to challenge any provision
of this Consent Decree, unless the United States has notified
Settling Defendant in writing that it no longer supports entry of
the Consent Decree.

33. Settling Defendant shall identify, on the attached
signature page, the name and address of an agent who is
authorized to accept service of process by mail on behalf of that
Party with respect to all matters arising under or relating to
this Consent Decree. Settling Defendant hereby agrees to accept
service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of Civil
Procedure and any applicable local rules of this Court, including

but not limited to, service of a summons.

SO ORDERED THIS DAY OF , 19 .

United States District Judge



THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. NL Industries, Inc., et al., Civil No.
91-00578-JLF, relating to the NL Industries Superfund Site.

FOR THE UNITED STATES OF AMERICA

Date: // 7-0& 7‘”‘[ W

THOMAS L. SANSONETTI

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

STEVEN J. WILLEY

Senior Attorney

Environmental Enforcement Section
Environment and Natural Resources
Division U.s.
Department of Justice

P.O. Box 7611

Washington, DC 20044-7611

LAURA J. JONES
United States Attorney
Southern District of Illinois

WILLIAM E. COONAN

Assistant United States Attorney
Nine Executive Drive

Suite 300

Fairview Heights, IL 62208

{(618) 628-3714



THE UNDERSIGNED PARTIES enter into this Consent Decree in the
matter of United States v. NL Industries, Inc., et al., Civil No.
91-00578-JLF, relating to the NL Industries Superfund Site.

{ E. MUNGC
'l Dlrector, Superfund Division
United States Environmental
Protection Agency
Region V
77 West Jackson Blvd.
Chicago, IL 60604

=

“LARRY L. JOHNSON
Assistant Regional Counsel

United States Environmental
Protection Agency

Region V
77 West Jackson Blvd.
Chicago, IL 60604



THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. NL Industries, Inc., et al., Civil No.
91-00578-JLF, relating to the NL Industries Superfund Site.

FOR DEFENDANT NL INDUSTRIES, INC.

Thrd B Fo s

David B. Garten
‘Yice President, Secretary
end General Counsel

Date: r//’})J]OQ\

Agent Authorized to Accept Service on Behalf of Above-signed

Party:
Name : Marcus Martin
Title:
Address: Highland Environmental Management

1630 30" Street, Suite 600

Boulder, CO 80301




LPPENDIX A
Site Map
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THE UNDERSIGNED PARTY enters into this Consent Decree in the
matter of United States v. NL Industries, Inc., et al., Civil No.
91-00578-JLF, relating to the NL Industries Superfund Site.

FOR DEFENDANT NL INDUSTRIES, INC.

oae: _[31] 02 /Zﬂ/é’%ﬂ%

David B. Garten
YVice President, Secretary
end General Counsel

Agent Authorized to Accept Service on Behalf of Above-signed

Party:
Name : Marcus Martin
Title:
Address: Highland Environmental Management

1630 30" Street, Suite 600

Boulder, CO 80301




